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I.   introduction 

1  The  Massachusetts  Community  Antenna  Television  Commission 
(the  "Commission")  proposes  to  revise  its  rate  setting 
regulations,  207  CMR  6.00-6.58.   These  regulations  are  being 
revised  as  a  result  of:  the  passage  of  the  federal  Cable 
Television  Consumer  Protection  and  Competition  Act  of  1992,  4/ 
US  C.  §521  et  seq.,  (the  "1992  Cable  Act"),  which  amended  the 
Communications  Act  of  1934  and  the  Cable  Communications  Pol^y 
Act  of  1984  (when  collectively  cited,  all  three  are  hereafter 
called  the  "Communications  Act");  the  regulations  ad°P£ed 
thereunder  by  the  Federal  Communications  Commission  (the  FCC  )  , 
specifically  the  new  Subpart  N,  Cable  Rate  Regulation,  47  C.F.R. 
76?900?o  76.985,  effective  September  1,  1993  (the  "FCC  Rate 
Regulations")  ;  and  M.G.L.  ch.  166A  (1990)  . 

2  The  1992  Cable  Act  provides  for  the  rate  regulation  of  cable 
television  systems.   Under  the  1992  Cable  Act  and  the  FCC  Rate 
Regulations,  the  rates  for  the  basic  service  tier  and  associated 
equipment  are  to  be  regulated  by  state  or  local  authorities- 
defined  as  the  "franchising  authority".   The  FCC  will  regulate 
the  rates  for  cable  programming  services  and  associated 
equipment.   The  rates  for  per-channel  programming  and  pay-per 
view  services  will  not  be  regulated. 

3  The  FCC  has  determined  that,  in  Massachusetts,  the  Commission 
is  the  franchising  authority  for  the  purpose  of  rate  regulation 
and  therefore  has  the  authority  to  regulate  rates  for  the  basic 
service  tier  and  associated  equipment.   (See  Cable  Television 
Act,  58  Fed.  Reg.  29,738  (1993)  at  paragraph  17 ;  FCC  Report  and 
Order  and  Further  Notice  of  Proposed  Rulemaking,  MM  Docket  92-266 
(released  May  3,  1993)  (the  "Report  and  Order"),  at  paragraphs 
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70-71.)   The  FCC  Rate  Regulations,  at  47  C.F.R.  §76. 910  (b)  (.1)  , 
further  require  ail  franchising  authorities  to  adopt  "regulations 
.  .  .  that  are  consistent  with  the  regulations  prescribed  by  the 
[FCC]  for  regulation  of  the  basic  service  tier."   Accordingly, 
these  proposed  Commission  regulations,  which  are  modeled  on  the 
FCC  Rate  Regulations,  apply  to  cable  operators'  rates,  charges 
and  billings  for  cable  television  provided  on  the  basic  service 
tier.   In  addition,  the  Commission  has  proposed  regulations 
concerning  the  initiation  of  cable  programming  complaints  to  the 
FCC,  in  which  the  Commission  plays  a  minor  role. 

4.  In  developing  our  proposed  regulations,  the  Commission 
incorporated  significant  portions  of  the  FCC  Rate  Regulations 
into  2  07  CMR  6.00-6.90.   Our  goal  was  to  provide  issuing 
authorities,  cable  operators,  and  other  parties  with  a  document 
that,  once  adopted,  will  serve  as  a  primary  source  for  defining 
cable  television  rate  regulation  procedures  in  Massachusetts.   By 
selecting  this  approach,  the  Commission  may  be  required  to  alter 
its  regulations  should  the  FCC  make  changes  to  its  regulations. 
Yet,  we  believe  that  this  potential  inconvenience  to  the 
Commission  will  be  outweighed  by  the  considerable  convenience 
that  this  will  afford  the  parties  to  rate  regulation. 

5.  Specifically,  and  as  outlined  in  the  regulations  which  are 
attached,  the  Commission  anticipates  that  the  proposed 
regulations  shall  supersede  current  2  07  CMR  6.01-6.58  in  their 
entirety. 

II.   General  Discussion 

A.  Commission  Rate  Determinations  versus  Two-step  Issuing 

Authority /Commission  Rate  Reviews 

6.  In  developing  its  proposed  rate  regulations,  the  Commission 
carefully  reviewed  its  past  rate  regulation  experience.   In 
addition  to  discussing  rate  regulation  with  Commissioners  who 
served  during  the  period  of  time  that  rate  regulation  was  in 
effect,  we  reviewed  the  Commission's  written  records  to  assist  us 
in  developing  workable  regulations.   We  believe  that  this 
historical  review  provides  a  useful  perspective  that  warrants 
careful  consideration  as  we  develop  current  rate  regulations. 

B.  Historical  Perspective 

7.  During  the  late  1970s  the  Commission  explored  various  ways  of 
regulating  cable  television  rates  in  Massachusetts.   Rate 
regulation  during  this  period  was  commonly  conducted  using  a 
two-step  process.   This  process  allowed  for  initial  hearings  to 
be  conducted  by  the  issuing  authority.   Subsequently,  the 
Commission  would  either  support  the  findings  of  the  issuing 
authority  by  issuing  a  Certificate  of  Verification,  or  it  would 


fully  re-hear  the  rate  case  under  a  de  novo  proceeding. 

8.  In  simple  terms,  this  process  was  handled  in  the  following 
manner: 

Step-l;  Issuing  Authority  Review 

•  The  issuing  authority  would  conduct  a  hearing  and  would 
review  all  testimony  and  evidence. 

•  Within  45  days  of  the  hearing,  the  issuing  authority 
would  file  its  findings  with  the  Commission  and  all 
parties  to  the  rate  proceedings. 

•  All  documents,  exhibits  and  the  stenographic  record  of 
the  hearing  would  be  forwarded  to  the  Commission  with 
the  report. 

Step-2 ;  Commission  Review  and  Action 

•  Within  60  days,  but  no  sooner  than  3  0  days  of  receiving 
the  report  and  findings,  the  Commission  issued  a 
Certificate  of  Verification  that  placed  the  issuing 
authority's  findings  into  effect  unless: 

(a)  within  3  0  days  after  the  receipt  of  an  issuing 
authority's  report  and  findings,  a  licensee 
appealed  the  local  findings  to  the  Commission;  or 

(b)  the  Commission  determined  that  the  findings  of 
an  issuing  authority  were  not  fair  and  reasonable; 
or 

(c)  the  Commission,  acting  on  its  own,  decided  to 
conduct  its  own  rate  determination. 

•  If  the  Commission  decided  against  the  issuance  of  a 
Certificate  of  Verification,  it  would  schedule  a 
hearing  de  novo  and  render  its  own  rate  determination. 

9.  The  Commission  adopted  the  two-step  rate  regulatory  approach 
for  its  perceived  benefits.   Specifically,  the  two-step  approach 
was  viewed  as  a  means  for  maximizing  localism,  minimizing  the 
Commission's  need  to  conduct  extensive  hearings,  and  ensuring 
regulatory  uniformity.   Yet  problems  in  implementing  cable  rate 
regulation  at  the  local  level  and  problems  in  utilizing  a  two- 
step  approach  were  evident  to  the  Commission  and  local 
governments  soon  after  regulation  began. 

10.  As  early  as  July  6,  1976,  the  Commission  formally  reported 
that  "...  most  municipalities  have  had  difficulty  in  committing 
the  resources  required  to  recommend  rates  to  the  Commission  or  to 


present  their  cases  as  parties."   (In  re  Rate  Regulation 
Procedures,  Docket  No.  R-l,  p.  1.)   And  in  1978,  under  the 
direction  of  former  Chairman  Anthony  Oettinger,  the  Commission 
unanimously1  reported  the  following  assessment  of  two-step  rate 
regulation  in  its  March  6,  1978  Notice  of  Proposed  Rulemaking: 

"Many  issuing  authorities  have  found  that  the  legal  and 
financial  complexities  of  rate  regulation  demand  resources 
and  expertise  not  generally  available  to  them.  .  .  . 

"Also,  issuing  authorities  have  expressed 
dissatisfaction  with  their  role  under  the  current 
rules.  .  .  .   Because  the  Commission  takes  its  own  evidence 
[upon  a  de  novo  review] ,  the  Commission  hearing  is  usually 
very  different  from  the  local  hearing.   This  is  particularly 
so  when  consolidated  proceedings  are  held  by  the  Commission. 

"Issuing  authorities  have  complained  that  the  current 
structure  forces  them  to  expend  time  and  money  needlessly. 
Cable  operators  have  characterized  the  current  structure  as 
duplicative,  as  enhancing  regulatory  lag  and  as  adding 
unnecessarily  to  the  cost  of  regulation.   The  most  practical 
alternatives  are  for  rate  hearings  to  be  conducted  either  by 
the  issuing  authority  or  the  Commission,  but  not  both. " 
(Emphasis  added.)   (In  re  Rate  Regulation  Procedures,  Docket 
No.  R-2,  March  6,  1978,  p.  3.) 

C.   Reinvestigating  the  Viability  of  a  Two-Step  Process 

11.  The  advent  of  cable  television  rate  deregulation  muted  the 
discussion  of  this  issue  through  the  1980s.   Now,  as  the  passage 
of  the  1992  Cable  Act  brings  a  return  to  rate  regulation,  the 
Commission  finds  itself  addressing  this  question  much  as  previous 
Commissions  did  in  the  1970s.   We  are  seeking,  as  did  previous 
Commissions,  are  seeking  the  means  to  best  regulate  rates  in  a 
manner  that  maximizes  localism  without  creating  unnecessary 
administrative  burdens. 

12.  After  review  and  consideration,  the  Commission  finds  no 
elements  of  the  new  rate  regulation  procedures  that  ease  the 
concerns  about  applying  a  two-step  approach  to  regulating  rates 
in  Massachusetts.   If  anything,  the  historical  concerns  are 
viewed  with  greater  concern  due  to  the  increased  size  of  the 
cable  industry  and  the  increased  breadth  of  cable  service 
offerings. 


1  At  that  time,  the  Commission  was  comprised  of  seven 
part-time  Commissioners.   In  addition  to  Chairman  Oettinger, 
Commissioners  Bundy,  Goldin,  Healy,  Klein,  Lee,  and  Teagan 
participated  in  the  issuance  of  this  docket. 


13.  The  cable  television  industry  has  dramatically  increased  in 
size  since  the  days  of  Massachusetts'  first  implementation  of 
rate  regulation.   In  1980,  Massachusetts  cable  television 
operators  generated  approximately  $27  million  in  revenue;  today, 
Massachusetts  cable  television  operators  generate  well  over  $500 
million  in  annual  revenues.   We  believe  that  it  is  reasonable  to 
expect  that  the  dramatic  changes  in  cable  technology,  cable 
operators'  scope  of  services,  and  system  operations  will  create 
significant  new  challenges  for  rate  regulators. 

14.  Prior  to  the  FCC's  release  of  its  rules,  we  had  concerns 
about  the  duplicative  nature  of  the  two-step  approach.   However, 
while  these  concerns  created  questions  of  the  administrative 
efficacy  of  this  approach,  the  FCC's  rules  added  new,  and  even 
greater,  concerns  about  the  capability  to  conduct  reviews  (and  de 
novo  reviews)  within  the  time  frames  set  by  the  FCC.   We  do  not 
believe  that  the  120-day  time  frame  (the  3  0-day  review  period 
plus  the  90-day  extension)  for  conducting  benchmark 
determinations  will  allow  for  a  two-step  process.   Further,  we 
have  some  question  as  to  whether  the  180-day  cost-of -service 
determination  (the  30-day  review  period  plus  the  150-day 
extension)  will  allow  for  utilization  of  two-step  procedures. 

D.   Tentative  Decision 

15.  The  experience  of  previous  Commissions  provides  evidence 
that  local  regulation  with  appeals  to  the  Commission  may  not 
serve  the  interests  of  any  party.   The  Commission  finds  itself 
heavily  weighing  the  previous  Commission's  findings  that  " [t]he 
most  practical  alternatives  are  for  rate  hearings  to  be  conducted 
either  by  the  issuing  authority  or  the  Commission,  but  not  both." 
More  importantly,  the  structure  of  the  FCC  Rate  Regulations 
appears  to  eliminate  this  approach  from  practical  consideration 
in  the  case  of  benchmark  rate  regulation  and  the  FCC  rules  appear 
to  minimize  serious  consideration  of  this  approach  with  regard  to 
cost-of -service  rate  regulation. 

16.  We,  therefore,  tentatively  conclude  that  the  Commission's 
rules  for  benchmark  analyses  will  not  incorporate  a  two-step 
process,  and  we  await  the  FCC's  cost-of -service  rules  before 
making  a  final  determination  as  to  the  appropriateness  of  the 
two-step  process  for  cost-of -service  determinations. 

17.  Because  cable  operators  may  seek  a  cost-of  service  showing 
prior  to  the  release  of  the  FCC's  cost-of -service  regulations, 
we  need  to  make  an  interim  decision  on  how  we  will  process  cost- 
of-service  showings.   We  are  proposing  that  cost-of-service 


Or  prior  to  our  Further  Notice  of  Proposed  Rulemaking  for 
Cost-of-Service  Rate  Regulation  ("the  Further  Notice")  that  will 
incorporate  the  FCC's  cost-of-service  regulations. 


reviews f    for  the  interim,  will  be  conducted  by  the  Commission. 
Additional  consideration  of  the  two-step  process  for  cost-of- 
service  determinations  will  be  made  during  our  Further  Notice 
that  will  follow  the  FCC's  forthcoming  cost-of -service 
regulations. 

E.   Waivers  for  Local  Regulation 

18.  Prior  to  the  development  of  our  regulations,  it  was 
suggested  that  the  Commission  should  create  a  waiver  process  for 
local  issuing  authorities  who  desire  to  regulate  rates  on  their 
own,  presuming  those  communities  met  the  FCC's  standards  for 
regulating  rates. 

19.  In  general,  we  agree  that  the  waiver  approach  has  merit,  and 
it  is  consistent  with  the  Commission's  interest  in  localism. 
However,  this  alternative  would  not  alter  the  fact  that  the 
Commission  ultimately  would  be  held  responsible  for  regulating 
basic  rates  in  Massachusetts,  under  current  law.   Although  the 
issuing  authority  would  exercise  rate  regulating  responsibility, 
the  Commission  would  remain  as  the  FCC-certified  rate  regulator. 
The  Commission  ultimately  would  be  responsible  for  ensuring 
proper  rate  regulation  in  those  communities  that  were  granted  a 
waiver.   This  means  that  the  Commission  would  need  to  institute  a 
means  for  formal  review  and/or  appeal  of  the  local  decision. 
Thus,  we  believe  that  this  approach,  while  reasonably  proposed, 
inevitably  leads  back  to  the  problems  associated  with  a  two-step 
approach.   Therefore,  we  have  not  incorporated  a  "waiver"  into 
our  proposed  regulations. 

III.   Section-by-Section  Summaries 
A.    2  07  CMR  6.10:   Rate  Regulation;  General 

6.11:   Effective  Date 

20.  October  1,  1993  is  the  effective  date  of  this  regulation. 
Until  the  FCC's  announcement  of  July  20,  1993,  which  moved  the 
FCC's  effective  date  to  September  1,  it  was  also  the  effective 
date  of  the  FCC  Rate  Regulations.   See  Cable  TV  Act  of  1992,  58 
Fed.  Reg.  33,560  (1993).   The  Commission  does  not  expect  to  be 
certified  by  the  FCC  as  the  franchising  authority  for  rate 
regulation  until  on  or  after  October  1,  so  an  October  1  effective 
date  for  our  regulations  continues  to  be  appropriate. 

6.12:   Applicability 

21.  The  proposed  regulations  will  govern  the  determination  of 
rates,  charges  and  billing  for  cable  television  service,  pursuant 
to  state  and  federal  law.   The  proposed  regulations  will 
supersede  the  Commission's  current  rate  setting  regulations,  207 


CMR  6.01  through  6.07,  and  207  CMR  6.50  through  6.57, -and  two 
provisions  in  the  billing  and  termination  of  service  regulations: 
subsection  (7)  of  10.02,  "Notification  of  Services,  Rates  and 
Charges",  and  all  of  10.04,  "Form  of  Bill". 

6.13:   Definitions 

22.  (1)  Basic  Service.   This  definition  is  the  same  as  the 
definition  of  basic  service  found  at  47  C.F.R.  §76. 901(a). 

23.  (2)  Cable  Operator,  (4)  Commission/  and  (5)  FCC,  are  self- 
explanatory  definitions. 

24.  (3)  Cable  Programming  Service:  This  definition  is  the  same 
as  the  FCC's  definition  of  cable  programming  service  found  at  47 
C.F.R.  §76. 901(b). 

25.  (6)  Issuing  Authority:   This  definition  is  identical  to  that 
found  in  the  Massachusetts  statute,  M.G.L.  ch.  166A,  §l(d). 

B.   207  CMR  6.20:   Rate  Regulation:  Effective  Competition 

6.21:   Standards  for  Identification  of  Cable 

Systems  Subject  to  Effective  Competition 

26.  Standards  have  been  established  by  the  FCC  for  determining 
when  a  cable  company  is  subject  to  effective  competition  and 
hence  not  subject  to  rate  regulation.   This  section  includes 
these  standards,  contains  the  definition  of  effective 
competition,  and  is  the  same  as  47  C.F.R.  §76. 905(a)  through  (c) . 

6.22:   Presumption  of  No  Effective  Competition 

27.  This  section  contains  the  FCC's  presumption  that  cable 
companies  are  not  subject  to  effective  competition.   It  is  based 
on  47  C.F.R.  §76.906. 

6.23:   Change  in  Status  of  Cable  Operator 

28.  This  section  applies  when  there  is  a  change  in  status  such 
that  a  cable  operator  has  become  subject  to  effective  competition 
and  is  no  longer  subject  to  regulation.   There  are  two  basic 
procedures.   Either  the  cable  operator  can  petition  the 
Commission  for  a  change  in  status,  or  the  cable  operator  and  the 
Commission  can  agree  in  a  joint  statement,  which  is  filed  with 
the  FCC,  that  effective  competition  exists.   This  section 
contains  the  provisions  found  in  47  C.F.R.  §7  6. 915 (a)  through 
(c). 

29.  The  FCC  has  imposed  certain  public  notice  requirements  as 
part  of  the  process.   In  the  FCC  Rate  Regulations,  at  47  C.F.R. 
§76. 915 (a),  it  is  clear  that  public  notice  of  the  filing  of  the 


petition  for  a  change  in  status  must  be  given'.   In  addition,  the 
Synopsis  of  the  FCC's  Rate  Regulations  in  the  Federal  Register, 
Cable  Television  Act,  58  Fed.  Reg.  29,739  (1993),  (the 
"Synopsis")  at  paragraph  27,  provides  that  the  decision  of  the 
"franchising  authority"  -  in  Massachusetts,  the  Commission  -  on 
the  petition  "must  be  publicly  released."   Furthermore,  if  the 
cable  operator  and  the  franchising  authority  prepare  a  joint 
statement  that  effective  competition  exists,  this  statement  "must 
also  be  released  to  the  public"  before  it  is  submitted  to  the 
FCC,  according  to  paragraph  28  of  the  Synopsis. 

30.  In  order  to  satisfy  the  FCC's  requirements,  an  appropriate 
form  of  public  notice  is  necessary.   However,  the  FCC's  Rate 
Regulations  impose  severe  time  constraints  upon  such  notice.   The 
FCC's  language  (reproduced  in  6.23(3))  concerning  oppositions  to 
the  petition,  states  they  "may  be  filed  within  15  days  of  the 
public  notice  of  the  filing  of  the  petition".   This  means  that 
the  public  notice  requirement  could  not  be  met  by  placing  inserts 
in  customers'  monthly  bills,  because  the  mailing  of  these  bills 
might  be  staggered  throughout  the  month.   Furthermore,  the  FCC's 
language  implies  a  single  "date  certain"  for  the  public  notice. 
We  suggest  the  most  satisfactory  approach  would  be  for  the 
operator  to  publish  a  single  newspaper  notice  in  the  community, 
and  cablecast  notices  beginning  on  the  day  of  newspaper 
publication.   We  suggest  this  approach  for  all  three  instances  in 
which  the  FCC  requires  public  notice.   This  type  of  notice  is 
consistent  with  notice  requirements  throughout  the  Commission's 
regulations. 

31.  Finally,  the  FCC  has  no  requirement  that  notice  must  be 
given  after  a  final  decision  on  the  cable  operator's  petition  for 
change  of  status.   Section  6.23(10)  provides  that  the  cable 
operator  shall  notify  its  relevant  issuing  authority,  as  well  as 
its  subscribers,  of  its  change  in  status.   In  order  to  minimize 
the  administrative  burden  on  the  cable  operator,  the  notice  to 
subscribers  shall  be  contained  in  the  bills  issued  during  the 
billing  period  immediately  following  the  final  decision.   Since 
there  are  no  time  constraints  involved,  and  the  issuing  authority 
and  subscribers  are  the  only  parties  involved,  this  form  of 
notice  seems  appropriate. 

C.   207  CMR  6.30:   Rate  Recrulation:  Regulation  of  Rates  for  the 

Basic  Service  Tier 

6.31:   Commission  Regulation 

32.  In  its  implementation  of  the  1992  Cable  Act,  the  FCC  stated 
that,  at  least  initially,  it  did  not  make  rate  regulation 
mandatory.   Rather,  the  FCC  provided  that  regulating  authorities 
have  the  option  of  whether  or  not  they  want  to  regulate  basic 
service  tier  rates.   In  an  attempt  to  exercise  its  jurisdiction 
over  rate  regulation  in  accordance  with  the  desires  of  issuing 
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authorities,  the  Commission  believes  that  the  value  of  localism 
is  served  by  allowing  issuing  authorities  to  choose  whether  or 
not  their  rates  for  the  basic  service  tier  are  regulated  by  the 
Commission.   Therefore,  at  least  initially,  the  Commission 
proposes  to  require  that  issuing  authorities  request  that  the 
Commission  regulate  their  basic  service  tier  rates,  if  they 
desire  regulation. 

33.  However,  the  Commission,  as  the  state's  rate  regulating 
authority,  is  not  required  to  delegate  this  election  process  to 
the  issuing  authority.   The  Commission  is  reserving  its  right  to 
decide  to  regulate  rates  in  a  community  even  if  the  issuing 
authority  has  not  explicitly  requested  such  regulation.   The 
Commission  anticipates  that  it  is  likely  this  type  of  exercise  of 
its  jurisdiction  would  not  occur  in  the  vast  majority  of  cases; 
the  Commission  will  attempt  to  preserve  the  judgment  of  the 
issuing  authority  in  deciding  whether  or  not  to  have  its  rates 
for  the  basic  service  tier  regulated  by  the  Commission. 

6.32:   Notification  of  Basic  Service  Tier 
Availability 

34.  Under  the  FCC's  Rate  Regulations,  at  47  C.F.R.  §76.920,  all 
subscribers  must  be  provided  basic  service  tier  service.   Because 
the  structure  of  a  cable  operator's  basic  service  may  change  as  a 
result  of  the  new  regulations,  a  notice  to  subscribers  of  the 
contents  and  costs  of  the  basic  service  tier  is  required. 
Therefore,  we  have  incorporated  subsection  (1) ,  which  is  similar 
to  the  FCC  Rate  Regulations,  at  47  C.F.R.  §76.931.   Subsection 
(2)  emphasizes  that  the  Commission's  relevant  regulations  with 
respect  to  the  disclosure  of  all  programming  services  and  rates  - 
not  just  basic  tier  services  -  remain  fully  in  effect.   In 
addition,  this  cross  reference  should  help  users  of  the 
Commission's  regulations  find  all  pertinent  provisions  regarding 
notification  of  service  availability  requirements. 

6.33:   Initiation  of  Review  of  Basic  Service  Tier 
and  Equipment  Rates 

35.  The  Commission's  rate  review  is  initiated  by  the 
Commission's  notice  to  a  cable  operator  that  it  is  certified  and 
that  the  operator  is  subject  to  rate  regulation.   This  provision 
is  based  on  47  C.F.R.  §76.930,  with  changes  to  reflect  the 
Commission's  additional  reporting  requirements.   On  or  shortly 
after  September  1,  1993,  the  Commission  will  file  with  the  FCC 
its  request  for  certification.   Given  that  the  FCC  has  already 
established  in  the  Report  and  Order  that  the  Commission  is  the 
rate  regulating  authority  in  Massachusetts,  the  Commission  fully 
expects  that  it  will  become  certified  in  early  October  1993. 
Thereafter,  it  will  notify  cable  operators,  which  notification 
shall  begin  the  30-day  filing  period  described  in  Section  6.33. 


36.  The  Commission  is  also  requiring  that  the  cable  operator 
send  a  copy  of  its  rates  and  channel  line-up  to  the  issuing 
authority  so  that  the  issuing  authority  can  review  them  and,  if 
necessary,  file  a  Statement  of  Clarification  with  the  Commission 
(see  Section  6.3  6  below). 

6.34:   Notification  of  Proposed  Basic  Service  Tier 
Rate  Increases 

37.  The  FCC  requires  that  notice  must  be  given  of  basic  service 
tier  rate  increases.   Subsection  (1)  is  modeled  on  47  C.F.R. 
§76.932.   Unlike  the  federal  regulation,  which  only  requires 
notice  of  a  proposed  increase  to  subscribers,  Section  6.34(1) 
requires  notice  not  only  to  subscribers  but  also  to  the 
Commission  and  the  issuing  authority.   Subsection  (2)  emphasizes 
that  the  Commission's  current  regulation  applicable  to  all  rate 
increases  and  programming  changes  remains  fully  in  effect.   This 
cross-reference  should  help  users  of  the  Commission's  regulations 
find  all  pertinent  provisions  regarding  rate  change  notification 
requirements . 

6.35:   Commission  Review  of  Basic  Service  Tier 
Rates  and  Equipment  Costs 

38.  Precise  time  periods  have  been  established  by  the  FCC  for 
evaluating  rates  for  the  basic  service  tier.   This  provision, 
except  for  clarifying  that  the  franchise  authority  is  the 
Commission,  is  similar  to  the  FCC  Rate  Regulations,  at  §76.933. 

6.36:   Statements  of  Clarification  by  Issuing 
Authorities 

39.  The  Commission  has  sought  to  provide  a  method  by  which  local 
governments  may  participate  in  a  formalized  way  in  the  rate 
regulation  process.   In  addition  to  participating  at  hearings,  an 
issuing  authority's  ability  to  file  a  Statement  of  Clarification 
provides  a  formal  role  for  its  involvement  in  the  rate  setting 
process.   The  Commission  views  the  Statement  of  Clarification  as 
a  way  for  the  issuing  authority  to  alert  the  Commission  to  any 
matter  about  which  it  has  particular  information  that  may 
supplement  the  information  the  operator  has  provided.   Matters 
such  as  costs  associated  with  the  particular  franchise  are  the 
types  of  issues  which  an  issuing  authority  may  want  to  discuss  in 
its  Statement  of  Clarification.   We  believe  that  those  external 
costs,  which  under  the  FCC  Rate  Regulations  may  be  treated  as 
pass-throughs,  will  be  particular  areas  which  the  issuing 
authority  may  want  to  review  and  verify. 

40.  Initially,  the  issuing  authority  will  be  given  15  days  after 
the  filing  of  a  current  or  proposed  rate  schedule  to  issue  its 
Statement  of  Clarification.   If  an  issuing  authority  requires 
more  time  to  prepare  this  document,  it  must  notify  the  Commission 
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and  file  the  statement  within  an  additional  15  day  time  period. 
Although  the  Commission  understands  that  this  process  may  extend 
the  time  frame  for  determining  rates  in  many  instances,  we  feel 
that  it  is  valuable  that  issuing  authorities  participate  in  the 
process.   In  this  manner,  they  will  function  almost  like 
employees  of  the  Commission  for  purposes  of  analysis. 

41.  The  cable  operator  will  have  an  opportunity  to  respond  to 
the  Statement  of  Clarification.   Within  15  days  of  receipt  of  the 
Statement  of  Clarification,  the  operator  may  file  a  response  to 
the  Statement  of  Clarification  with  the  Commission. 

6.37:   Hearing  and  Notice  Requirements 

42.  The  requirement  that  public  hearings  be  held  in  connection 
with  the  rate  setting  process  is  not  a  requirement  of  federal  law 
or  the  FCC  Rate  Regulations.   However,  at  this  time,  the 
Commission  anticipates  holding  public  hearings  in  connection  with 
all  initial  rate  setting  procedures. 

43.  For  purposes  of  initial  rate  regulation,  the  Commission 
shall  conduct  public  hearings  at  the  Commission's  principal 
office  or  at  another  site  as  it  may  designate.   The  Commission 
will  await  the  FCC's  cost-of -service  rules  before  deciding 
whether  or  not  cost-of -service  determinations  should  be  subject 
to  special  hearing  procedures. 

44.  The  rules  applicable  to  representation  and  appearances  have 
been  adopted,  with  minor  modifications,  from  the  Standard 
Administrative  Rules  of  Practice  and  Procedure,  at  801  CMR 
1.01(3).   Forms  enabling  an  issuing  authority  to  authorize  a 
representative,  and  the  appearance  of  an  authorized 
representative,  are  included  as  Appendices. 

45.  The  notice  requirements  for  public  hearings  in  connection 
with  the  rate  setting  process  are  modeled  on  the  Commission's 
current  notice  requirements  for  public  hearings;  see,  for 
instance,  207  CMR  5.07(2),  applicable  to  hearings  on  the 
amendment  of  a  license. 

46.  Consolidated  hearings  have  been  provided  for.   This 
subsection's  language  is  based  upon  47  C.F.R.  §76. 912(b). 
Significantly,  the  Commission's  former  rate  regulations  also 
provided  for  consolidated  hearings;  see  207  CMR  6.06(2) (b). 

47.  The  local  issuing  authority  is  a  party  as  of  right  in  any 
rate  regulation  proceeding,  including  hearings.   This  will  enable 
issuing  authorities  to  participate  without  having  to  go  through 
any  procedural  qualifying  steps. 

48.  Transcripts  of  public  hearings  may  be  prepared.   Because  the 
Commission  has  no  staff  of  court  reporters,  these  court  reporters 
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will  be  provided  and  compensated  by  the  cable  operator, 
regardless  of  who  requests  a  transcript.   It  should  be  expected 
that  the  Commission  will  almost  always  request  a  transcript, 
because  a  transcript  is  much  easier  to  use  than  a  tape  recording, 
and  much  more  accurate,  whenever  a  hearing's  events  are  reviewed 
prior  to  making  a  decision  on  rates.   This  subsection  provides 
the  Commission  with  a  copy  of  the  transcript  without  charge.   It 
also  has  the  other  parties  obtain  copies  of  the  transcript  from 
the  court  reporter,  not  the  Commission,  which  will  be  easier 
administratively  for  the  Commission,  and  also  further  compensates 
the  court  reporter  for  his  or  her  work.   Indeed,  it  is  probable 
that  arrangements  for  these  copies  will  be  made  before  or  at  the 
hearing. 

49.  The  rules  on  ex  parte  communications  follow  801  CMR  103(10) 
of  the  Standard  Adjudicatory  Rules  of  Practice  and  Procedure. 
The  final  sentence  makes  it  clear  that  the  Commission  Staff, 
including  the  Commissioner,  can  consult  among  themselves 
concerning  the  matters  at  issue. 

6.38:   Written  Decision 

50.  A  written  decision  must  always  be  issued  by  the  Commission 
in  ratemaking  proceedings,  unless  the  Commission  approves  the 
rates  as  filed  and  there  has  been  no  opposition.   The  last  part 
of  subsection  (3)  provides  for  cablecasting  of  the  Commission's 
decision  in  order  to  satisfy  the  public  notice  requirement. 
This  section  is  similar  to  47  C.F.R.  §76.936,  although  it  has 
been  reorganized  for  greater  clarity. 

6.39:   Proprietary  Information 

51.  The  Commission  proposes  to  follow  the  FCC's  own  rules  on 
proprietary  information.   These  rules  will  apply  to  cable 
operators'  cable  programming  services,  regulated  by  the  FCC. 
Should  substantial  questions  arise  concerning  the  use  by  the 
Commission  of  proprietary  information,  and  its  potential  release 
to  parties  in  a  ratemaking  proceeding,  the  Commission  may  be 
required  to  develop  a  more  elaborate  rule,  but  until  these  issues 
become  apparent,  the  Commission  will  deal  with  such  requests  on 
an  ad  hoc  basis.   Because  of  the  nature  of  rate  regulation,  we  do 
not  anticipate  many  requests. 

6.40:   Prospective  Rate  Reduction 

52.  This  section  allows  the  Commission  to  order  rate  reductions 
whenever  a  cable  operator's  basic  service  tier  rates  and 
associated  equipment  costs  exceed  the  benchmarks  or  other 
reasonable  rates.   It  is  similar  to  47  C.F.R.  §76.940. 
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6.41:   Rate  Prescription 

53.  After  the  Commission  determines  that  a  cable  operator's 
proposed  rate  is  unreasonable,  it  may  establish  a  reasonable 
rate.   This  section,  similar  to  47  C.F.R.  §76.941,  is  also  an 
essential  part  of  the  FCC's  regulatory  scheme.   It  gives  the 
Commission  broad  powers  over  rate  increases,  not  limited  to  the 
FCC's  standards  in  47  C.F.R.  §§76.922  and  76.923. 

6.42:   Refunds 

54 .  These  proposed  refund  requirements  are  largely  identical  to 
those  found  in  47  C.F.R.  §76.942. 

6.43:   Appeals 

55.  Under  the  FCC  Rate  Regulations,  at  47  C.F.R.  §76. 944(a),  the 
FCC  shall  be  the  sole  forum  for  appeals  of  decisions  involving 
whether  or  not  the  Commission  has  acted  consistently  with  the 
1992  Cable  Act  and  the  FCC's  rate  regulation  standards,  47  C.F.R. 
§§76.922  and  76.923.   All  other  appeals  may  be  heard  in  state  or 
local  courts.   This  section  reflects  the  FCC's  directive,  and  the 
provision  of  M.G.L.  ch.  166A,  §15,  which  allows  a  party  aggrieved 
by  an  action  of  the  Commission  in  connection  with  its  ratemaking 
authority  to  appeal  such  action  to  the  Suffolk  Superior  Court. 

D.   207  CMR  6.60:   Rate  Regulation:  Regulation  bv  the  FCC  of 

Rates  for  Cable  Programming  Services 

6.61:   Complaints  to  the  FCC  Regarding  Cable 
Programming  Service  Rates 

56.  The  next  four  sections  apply  to  an  aspect  of  cable  rate 
regulation  -  cable  programming  service  -  which  is  under  the 
ratemaking  jurisdiction  of  the  FCC.   We  have  included  these 
sections  in  our  proposed  regulations  because  certain  questions 
arise  under  the  FCC  Rate  Regulations  which  need  to  be  clarified, 
and  in  order  to  provide  guidance  in  a  single  document  to  cable 
operators,  issuing  authorities,  and  others. 

57.  Section  6.61  is  similar  to  47  C.F.R.  §76.950,  except  that  it 
specifies  that  a  complaint  can  be  filed  by  an  issuing  authority. 
This  section  describes  the  complaint  process  which  begins  the 
regulation  of  cable  programming  services.   Unlike  basic  service 
tier  rates,  cable  programming  services  can  only  be  regulated  if  a 
complaint  has  been  properly  filed  with  the  FCC. 

6.62:   Standard  Complaint  Form:  Other  Filing 
Requirements 

58.  Under  the  FCC  Rate  Regulations,  the  Commission  is  the 
franchising  authority  for  the  purpose  of  rate  regulation. 
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Accordingly,  this  section  provides  that  the  FCC  complaint  form,  . 
FCC  329,  is  filed  not  only  with  the  FCC  but  also  with  the 
Commission.   This  section  also  contains  several  filing 
requirements  from  47  C.F.R.  §76.951. 

6.63:   Information  to  be  Provided  by  Cable 
Operator  on  Monthly  Subscriber  Bills 

59.  This  section,  based  on  47  C.F.R.  §76.952,  specifies  that  the 
"franchising  authority"  to  be  specified  on  item  2  of  FCC  Form  329 
is  the  Commission,  and  provides  the  Commission's  name  and 
address.   It  also  provides  a  reminder  that  the  Commission's 
regulations  on  the  form  of  subscribers'  bills  remain  fully 
applicable,  and  provides  users  of  the  Commission's  regulations 
with  a  useful  cross-reference  to  other  sections  of  our 
regulations  which  address  the  format  and  contents  of  subscribers' 
bills. 

6.64:   Limitation  on  Filing  a  Complaint 

60.  The  Commission  plays  only  a  minor  regulatory  role  in  the 
regulation  of  rates  for  cable  programming  services.   This 
provision,  similar  to  47  C.F.R.  §76. 953(a)  and  (b) ,  has  been 
included  to  remind  people  that  objections  to  cable  programming 
service  rates  may  only  be  filed  during  narrow  time  periods. 

E.   2  07  CMR  6.80:   Rate  Regulation;  Other  Provisions 

6.81:   Charges  for  Customer  Changes 

61.  The  FCC  has  adopted  a  regulation,  47  C.F.R.  §76.980, 
governing  the  amount  a  cable  television  operator  may  charge  a 
subscriber  when  the  subscriber  requests  a  change  in  service. 
This  section  is  similar  to  the  FCC's.   The  FCC  has  stated  that 
for  a  change  in  service  which  the  operator  can  effect  solely  by 
coded  entry  on  a  computer  terminal  "or  other  similarly  simple 
method",  the  charge  shall  be  a  nominal  amount  not  to  exceed 
actual  costs.   In  its  Synopsis,  the  FCC  has  stated  that  it 
believes  $2.00  to  be  an  appropriate  "nominal"  amount. 

6.82:   Discrimination 

62.  This  language  preventing  discrimination  in  discounts  is 
similar  to  47  C.F.R.  §7  6.983.   We  have  adopted  the  FCC  regulation 
because  of  its  potential  impact  on  rate  regulation,  and  because 
we  have  received  complaints  during  the  last  several  years  from 
subscribers  regarding  the  implementation  of  discounts.   The 
Commission  has  been  somewhat  uncomfortable  with  the  manner  in 
which  some  cable  operators  have  applied  discounts,  but  has  been 
reluctant  to  step  between  issuing  authorities  and  cable  operators 
on  this  issue.   However,  we  believe  that  the  FCC  has  adopted 
regulations  which  will  compel  operators  to  apply  discounts  in  an 
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equitable  manner.   Therefore,,  we  are  including  this  provision  in 
our  proposed  regulations. 

6.83:   Geographically  Uniform  Rate  Structure 

63.  Under  47  C.F.R.  §76.984,  rates  established  under  the  FCC's 
standards  are  required  to  be  uniform  throughout  each  service 
area,  unless  reasonable  categories  of  service  and  customers  are 
established.   We  have  decided  that  this  provision  should  be 
included  in  our  proposed  regulations. 

6.84:   Fines 

64.  This  section  is  based  on  47  C.F.R.  §76.943,  altered  only  to 
state  that  any  fines  must  be  consistent  with  state  law. 

6.85:   Waiver  of  Rules 

65.  The  Commission  has  included  this  provision  so  that  it  may 
allow  deviation  from  these  rules  to  the  extent  that  such  a  waiver 
is  consistent  with  state  law  and  serves  the  public  interest. 

F.  Appendices 

66.  The  appendices  contain  two  forms  applicable  to  the 
Commission's  public  hearings.   Appendix  1  enables  an  issuing 
authority  to  authorize  a  representative  to  appear  on  its  behalf. 
Appendix  2  is  the  form  for  the  notice  of  appearance  of  an 
authorized  representative. 

G.  207  CMR  10; 00  Billing  and  Termination  of  Service 

10.02:   Notification  of  Services,  Rates,  and 
Charges 

10.02(7)   Negative  Option  Billing 

67.  This  subsection  is  similar  to  47  C.F.R.  §76.981.   It 
replaces  a  much  shorter  provision  in  the  current  207  CMR 
10.02(7),  which  provides  that  a  cable  operator  must  obtain  a 
subscriber's  consent  prior  to  providing  a  service  package 
substantially  different  from  that  previously  provided  at  an 
additional  cost.   The  proposed  10.02(7)  has  more  detailed 
language,  which  also  requires  an  affirmative  request  from  the 
subscriber.   It  specifically  states  that  a  failure  to  refuse  a 
cable  operator's  proposal  of  a  fundamental  change  in  service  is 
not  an  affirmative  request  for  that  service. 

10.04:   Form  of  Bill 

68.  All  subscriber  bills  shall  show  all  charges  for  programming 
and  for  each  item  of  equipment.   Operators  shall  show  all 
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activity  on  each  account  for  the  billing  period.   This  activity 
shall  include  each  pay-per-view  program  ordered,  payments, 
credits  or  rebates,  etc.   By  including  all  of  this  information  on 
each  bill,  we  believe  subscribers  will  be  making  a  more  informed 
buying  decision  on  a  monthly  basis.   In  addition,  full  disclosure 
bills  will  help  avoid  a  situation  in  which  a  subscriber  realizes 
many  months  after  paying  a  bill  that  he  or  she  had  a  question 
about  charges  on  the  bill. 

IV.  Conclusion 

69.  The  Commission  will  conduct  several  hearings  on  this  Notice 
of  Proposed  Rulemaking  and  the  accompanying  Proposed  Regulations 
on  August  17,  1993  at  10:00  a.m.,  100  Cambridge  Street,  Room 
1210,  Boston;  August  18,  1993  at  3:00  p.m.,  Barnstable  Town  Hall, 
Hyannis;  and  August  19,  1993  at  5:00  p.m.,  Springfield  City  Hall, 
Springfield.   In  addition,  written  testimony  will  be  accepted  by 
the  Commission  until  August  30,  1993  and  may  be  sent  to  the 
Commission  at  100  Cambridge  Street,  Suite  2003,  Boston,  MA  02202. 
It  is  intended  that  through  the  public  comment  process,  the 
Commission  will  receive  feedback  and  input  from  cable  operators, 
issuing  authorities,  subscribers  and  other  interested  parties 
regarding  its  proposed  regulations.   After  the  comments  are 
received  and  reviewed,  the  Commission  will  determine  what 
revisions,  if  any,  to  its  proposed  regulations  are  required  and 
shall  adopt  final  regulations  which  shall  be  published  in  the 
Massachusetts  Register  pursuant  to  state  law. 

70.  Ex  parte  contacts  in  connection  with  this  Notice  of  Proposed 
Rulemaking  are  prohibited.   If,  despite  this  prohibition,  any 
such  contact  should  occur,  the  Commissioner  and  all  employees  of 
the  Commission  shall  write  a  memorandum  summarizing  the  content 
of  the  ex  parte  communication.   This  memorandum  shall  then  become 
a  part  of  the  public  record  for  the  Notice  of  Proposed 
Rulemaking. 


By  Order  of  the  Community  Antenna 
Television  Commission 


July  27,  1993 


16 


PROPOSED  REGULATIONS 
COMMUNITY  ANTENNA  TELEVISION  COMMISSION 

2  07  CMR  6.00-6.90;   RATE  REGULATION 


2  07  CMR  6.10:   RATE  REGULATION:  GENERAL 

6.11:   Effective  Date 
6.12:   Applicability 
6.13:   Definitions 

2  07  CMR  6.20:   RATE  REGULATION:  EFFECTIVE  COMPETITION 

6.21:   Standards  for  Identification  of  Cable  Systems  Subject  to 

Effective  Competition 
6.22:   Presumption  of  No  Effective  Competition 
6.23:   Change  in  Status  of  Cable  Operator 

207  CMR  6.30-6.50:   RATE  REGULATION:  REGULATION  OF  RATES  FOR  THE 

BASIC  SERVICE  TIER 

6.31:  Commission  Regulation 

6.32:  Notification  of  Basic  Service  Tier  Availability 

6.33:  Initiation  of  Review  of  Basic  Service  Tier  and  Equipment 

Rates 

6.34:  Notification  of  Proposed  Basic  Service  Tier  Rate  Increases 

6.35:  Commission  Review  of  Basic  Service  Tier  Rates  and 

Equipment  Costs 

6.36:  Statements  of  Clarification  by  Issuing  Authorities 

6.37:  Hearing  and  Notice  Requirements 

6.38:  Written  Decision 

6.39:  Proprietary  Information 

6.40:  Prospective  Rate  Reduction 

6.41:  Rate  Prescription 

6.42:  Refunds 

6.43:  Appeals 

2  07  CMR  6.60:   RATE  REGULATION:  REGULATION  BY  THE  FCC  OF  RATES 

FOR  CABLE  PROGRAMMING  SERVICES 

6.61:   Complaints  to  the  FCC  Regarding  Cable  Programming  Service 

Rates 
6.62:   Standard  Complaint  Form:  Other  Filing  Requirements 
6.63:   Information  to  be  Provided  by  Cable  Operator  on  Monthly 

Subscriber  Bills 
6.64:   Limitation  on  Filing  a  Complaint 


2  07  CMR  6.80:   RATE  REGULATION:  OTHER  PROVISIONS 

6.81:  Charges  for  Customer  Changes 

6.82:  Discrimination 

6.83:  Geographically  Uniform  Rate  Structure 

6.84:  Fines 

6.85:  Waiver  of  Rules 

APPENDICES 

Appendix  1:   Authorization  of  Representative 

Appendix  2 :   Notice  of  Appearance  of  Authorized  Representative 


207  CMR  10.00:   BILLING  AND  TERMINATION  OF  SERVICE 

10.02(7):   Notification  of  Services,  Rates  and  Charges 
10.04:      Form  of  Bill 


2  07  CMR  6.00-6.90:   RATE  REGULATION 

2  07  CMR  6.10:   RATE  REGULATION:  GENERAL 

6.11:   Effective  Date 

This  regulation  shall  take  effect  on  October  1,  1993. 

6.12:   Applicability 

This  regulation  shall  govern  the  determination  of  rates, 
charges  and  billing  for  cable  television  service,  pursuant 
to  M.G.L.  c.  166A  (1990) ,  the  Communications  Act  of  1934  as 
amended  by  the  Cable  Television  Consumer  Protection  and 
Competition  Act  of  1992,  47  U.S.C.  §521  et  seq. ,  and  the 
regulations  adopted  thereunder  by  the  Federal  Communications 
Commission.   It  supersedes  207  CMR  6.01  through  6.07,  207 
CMR  6.50  through  6.57,  and  207  CMR  10.02(7)  and  207  CMR 
10.04. 

6.13:   Definitions 

The  terms  used  herein  shall  have  the  following  meanings: 

(1)   Basic  Service:   The  basic  service  tier  shall,  at  a 
minimum,  include  all  signals  of  domestic  television 
broadcast  stations  provided  to  any  subscriber  (except  a 
signal  secondarily  transmitted  by  satellite  carrier  beyond 
the  local  service  area  of  such  station,  regardless  of  how 
such  signal  is  ultimately  received  by  the  cable  system)  any 
public,  educational,  and  governmental  programming  required 


by  the  franchise  to  be  provided  to  subscribers,  and  any 
additional  video  programming  signals  or  service  added  to  the 
basic  tier  by  the  cable  operator. 

(2)  Cable  Operator;   A  person  who  is  operating  a  CATV 
system. 

(3)  Cable  Programming  Service;   Cable  programming  service 
includes  any  video  programming  provided  over  a  cable  system, 
regardless  of  service  tier,  including  installation  or  rental 
of  equipment  used  for  the  receipt  of  such  video  programming, 
other  than; 

(a)  Video  programming  carried  on  the  basic  service 
tier  as  defined  in  this  section; 

(b)  Video  programming  offered  on  a  pay-per-channel  or 
pay-per-program  basis;  or 

(c)  A  combination  of  multiple  channels  of  pay-per- 
channel  or  pay-per-program  video  programming  offered  on 
a  multiplexed  or  time-shifted  basis  so  long  as  the 
combined  service; 

1.  Consists  of  commonly-identified  video 
programming;  and 

2.  Is  not  bundled  with  any  regulated  tier  of 
service. 

(4)  Commission;   The  Massachusetts  Community  Antenna 
Television  Commission. 

(5)  FCC;   The  Federal  Communications  Commission. 

(6)  Issuing  Authority;   The  city  manager  of  a  city  having  a 
plan  D  or  E  charter,  the  Mayor  of  any  other  city,  or  the 
Board  of  Selectmen  of  a  town. 


2  07  CMR  6.20:   RATE  REGULATION:  EFFECTIVE  COMPETITION 

6.21;   Standards  for  Identification  of  Cable  Systems  Subject  to 
Effective  Competition 

(1)  Only  the  rates  of  cable  systems  that  are  not  subject  to 
effective  competition  may  be  regulated. 

(2)  A  cable  system  is  subject  to  effective  competition  when 
any  one  of  the  following  conditions  is  met; 

(a)   Fewer  than  thirty  (30)  percent  of  the  households 


in  its  franchise  area  subscribe  to  the.  cable  service  of 
a  cable  system. 

(b)  The  franchise  area  is: 

1.  Served  by  at  least  two  (2)  unaffiliated 
multichannel  video  programming  distributors  each 
of  which  offers  comparable  programming  to  at  least 
fifty  (50)  percent  of  the  households  in  its 
franchise  area;  and 

2 .  The  number  of  households  subscribing  to 
multichannel  video  programming  other  than  the 
largest  multichannel  video  distributor  exceeds 
fifteen  (15)  percent  of  the  households  in  the 
franchise  area. 

(c)  A  multichannel  video  programming  distributor, 
operated  by  the  franchising  authority  for  that 
franchise  area,  offers  video  programming  to  at  least 
fifty  (50)  percent  of  the  households  in  the  franchise 
area. 

(3)   Each  separately  billed  or  billable  customer  will  count 
as  a  household  subscribing  to  or  being  offered  video 
programming  services,  with  the  exception  of  multiple 
dwelling  buildings  billed  as  a  single  customer.   Individual 
units  of  multiple  dwelling  buildings  will  count  as  separate 
households.  ' 

6.22:   Presumption  of  No  Effective  Competition 

In  the  absence  of  a  demonstration  to  the  contrary,  cable 
systems  are  presumed  not  to  be  subject  to  effective 
competition. 

6.23:   Change  in  Status  of  Cable  Operator 

(1)   Petition  by  Cable  Operator. 

(a)  A  cable  operator  that  becomes  subject  to  effective 
competition  may  petition  the  Commission  for  a  change  in 
its  regulatory  status.   The  cable  operator  bears  the 
burden  of  proving  the  existence  of  effective 
competition. 

(b)  Simultaneously  with  filing  a  petition  for  change 
in  regulatory  status  with  the  Commission,  the  cable 
operator  shall:  file  a  copy  of  its  petition  with  its 
relevant  issuing  authority,  give  public  notice  by 
publishing  a  summary  of  the  petition  once  in  a 
newspaper  of  general  circulation  in  the  affected  city 


or  town,  and  cablecast  a  .summary  of,  the.  petition  at 
least  once  daily  on  each  of  four  (4)  consecutive  days, 
commencing  on  the  day  of  newspaper  publication,  at 
times  most  likely  to  reach  the  maximum  viewing 
audience. 

(c)  Oppositions  to  the  change  in  regulatory  status  may 
be  filed  within  fifteen  (15)  days  of  the  first  public 
notice  of  the  filing  of  the  petition,  and  must  be 
served  on  the  cable  operator.   Service  may  be  completed 
by  sending  the  opposition  by  first  class  mail  to  the 
local  office  of  the  cable  operator.   Cable  operators 
may  reply  to  the  oppositions,  if  any,  within  seven  (7) 
days  of  the  deadline  for  filing  oppositions. 

(d)  Commission  decisions  on  petitions  for  change  in 
status  must  be  made  within  thirty  (3  0)  days  after  the 
close  of  the  pleading  cycle  set  forth  in  paragraph  (c) 
of  this  subsection.   The  Commission  shall  provide 
public  notice  of  its  decision,  by  providing  copies  of 
the  decision  to  the  cable  operator  and  the  issuing 
authority,  and  by  directing  that  the  cable  operator,  at 
its  own  expense,  give  public  notice  by  publishing  a 
summary  of  the  petition  once  in  a  newspaper  of  general 
circulation  in  the  affected  city  or  town,  and  by 
cablecasting  a  summary  of  the  decision  at  least  once 
daily  on  each  of  four  (4)  consecutive  days,  commencing 
on  the  day  of  newspaper  publication,  at  times  most 
likely  to  reach  the  maximum  viewing  audience. 

(e)  The  Commission  must  notify  the  FCC  within  ten  (10) 
days  of  any  decision  to  change  a  cable  operator's 
status.   Unless  the  FCC  receives  an  opposition  to  such 
change  in  status,  the  decision  will  become  final  thirty 
(30)  days  after  adoption  by  the  Commission. 

(f)  After  an  initial  determination  by  the  Commission 
that  effective  competition  exists  becomes  final,  the 
Commission  will  cease  regulating  basic  cable  service 
rates  and  rates  for  the  accompanying  equipment  for  that 
system,  and  the  FCC's  regulatory  authority  over  cable 
programming  services  for  the  system  in  the  franchise 
area  will  also  cease. 

(g)  Cable  operators  denied  a  change  in  status  by  the 
Commission  may  seek  review  of  that  finding  at  the  FCC 
by  filing  a  petition  for  revocation. 

(2)   Joint  Statement  bv  Cable  Operator  and  Commission. 

(a)  A  cable  operator  and  the  Commission  may  submit  a 
joint  statement  that  effective  competition  exists.   The 


joint  statement  must  stipulate  which  of  the.  three  (3) 
statutory  tests  for  effective  competition  has  been  met 
and  explain  how  the  test  has  been  satisfied. 

(b)  Public  notice  of  a  joint  statement  that  effective 
competition  exists  shall  be  given  by  the  cable  operator 
on  or  before  the  day  the  statement  is  filed  with  the 
FCC,  by:  filing  the  joint  statement  with  the  issuing 
authority,  publishing  a  summary  of  the  joint  statement 
once  in  a  newspaper  of  general  circulation  in  the 
affected  city  or  town,  and  cablecasting  a  summary  of 
the  joint  statement  at  least  once  daily  on  each  of  four 
(4)  consecutive  days,  commencing  on  the  day  of 
newspaper  publication,  at  times  most  likely  to  reach 
the  maximum  viewing  audience. 

(c)  Joint  statements  will  become  final  decisions 
within  thirty  (3  0)  days  of  filing  with  the  FCC,  unless 
challenged  by  an  interested  party. 

(3)   Notice  of  Final  Decision.   Following  a  final  decision 
under  sections  (1)  or  (2)  above  that  a  cable  operator  is 
subject  to  effective  competition  and  no  longer  subject  to 
rate  regulation,  the  cable  operator  shall  notify  its  issuing 
authority,  and  place  a  notice  in  subscribers'  bills  during 
the  next  billing  period. 


2  07  CMR  6.3  0-6.50:   RATE  REGULATION:  REGULATION  OF  RATES  FOR 

THE  BASIC  SERVICE  TIER 

6.31:   Commission  Regulation 

The  Commission  shall,  consistent  with  FCC  regulations, 
regulate  the  basic  service  tier  and  equipment  rates: 

(1)  At  the  request  of  an  issuing  authority;  or 

(2)  On  its  own  if  the  Commission  finds  such  regulation  to 
be  in  the  public  interest. 

6.32:   Notification  of  Basic  Service  Tier  Availability 

(1)   A  cable  operator  shall  provide  written  notification  to 
all  subscribers  of  the  availability  of  the  basic  service 
tier  by  December  1,  1993,  or  three  (3)  billing  cycles  from 
September  1,  1993,  and  to  new  subscribers  prior  to  the  time 
of  installation.   This  notification  shall  include  the 
following  information: 

(a)   That  the  basic  service  tier  is  available,  and  must 
be  purchased  to  receive  any  other  service; 


(b)  The  cost  per  month  for  the  basic  service  tier; 

(c)  A  list  of  all  services  included  in  the  basic 
service  tier. 

(2)   In  addition  to  the  notice  requirements  imposed  by 
subsection  (1)  of  this  section,  each  cable  operator  is 
required  by  207  CMR  10.02(1)  to  provide  full  disclosure  to 
each  of  its  subscribers,  in  writing,  of  all  of  its 
programming  services  and  rates.   Each  cable  operator  is  also 
required  by  207  CMR  10.02(4)  to  give  notice  of  its  services, 
rates  and  charges  to  potential  subscribers  before  a 
subscription  agreement  is  reached. 

6.33:   Initiation  of  Review  of  Basic  Service  Tier  and  Equipment 
Rates 

A  cable  operator  shall  file  its  channel  line-up  and  a 
complete  schedule  of  rates  with  the  Commission  within  thirty 
(3  0)  days  of  receiving  written  notification  from  the 
Commission  that  it  has  been  certified  by  the  FCC  to  regulate 
rates  for  the  basic  service  tier  and  associated  equipment. 
All  filings  shall  include  the  appropriate  completed  FCC 
forms.   To  the  extent  available,  the  Commission  may  require 
submission  of  data  or  forms  on  electronic  media.   At  the 
time  the  cable  operator  files  its  channel  line-up  and  rate 
schedule  with  the  Commission,  it  shall  send  a  copy  of  the 
filing,  along  with  the  cover  letter  to  the  Commission,  to 
the  relevant  issuing  authority. 

6.34:   Notification  of  Proposed  Basic  Service  Tier  Rate  Increases 

(1)  A  cable  operator  shall  provide  written  notice  to  the 
Commission,  the  local  issuing  authority  and  subscribers  of 
any  increase  in  the  rate  to  be  charged  for  the  basic  service 
tier  or  associated  equipment  at  least  thirty  (30)  days 
before  any  proposed  increase  is  effective.   This  notice 
shall  include  the  name  and  address  of  the  Commission.   At 
the  time  the  cable  operator  provides  notice  to  the 
Commission,  it  shall  send  a  copy  of  the  notice,  along  with 
the  cover  letter  to  the  Commission,  to  the  relevant  issuing 
authority. 

(2)  In  addition  to  the  notice  requirements  imposed  by 
subsection  (1)  of  this  section,  each  cable  operator  is 
required  by  207  CMR  10.02(5)  to  notify,  in  writing,  the 
Commission,  the  issuing  authority  and  all  affected 
subscribers  of  any  increase  in  a  rate  or  charge  or  a 
substantial  change  in  the  number  or  type  of  programming 
service  thirty  (30)  days  prior  to  the  implementation  of  such 
increase  or  change. 


6.35:   Commission  Review  of  Basic  Service  Tier  Rates  and 
Equipment  Costs 

(1)  After  a  cable  operator  has  submitted  for  review  its 
existing  rates  for  the  basic  service  tier  and  associated 
equipment  costs  (or  a  proposed  increase  in  these  rates, 
including  increases  in  the  baseline  channel  charge  that 
result  from  reductions  in  the  number  of  channels  in  a  tier)  , 
the  existing  rates  will  remain  in  effect  or  the  proposed 
rates  will  become  effective  after  thirty  (3  0)  days  from  the 
date  of  submission.   Provided,  however,  that  the  Commission 
may  extend  this  thirty  (30)  day  deadline  for  an  additional 
time  by  issuing  a  brief  written  order  as  described  in 
paragraph  (2)  of  this  section  within  thirty  (3  0)  days  of  the 
rate  submission  explaining  that  it  needs  additional  time  to 
review  the  rates. 

(2)  If  the  Commission  requires  additional  time  to  determine 
that  the  existing  or  proposed  rates  are  within  the  FCC's 
permitted  basic  service  tier  charge  or  actual  cost  of 
equipment  as  defined  in  47  C.F.R.  §§76.922  and  76.923,  or  if 
a  cable  operator  has  submitted  a  cost-of-service  showing 
pursuant  to  47  C.F.R.  §§76.937 (c)  and  76.924,  seeking  to 
justify  a  rate  above  the  FCC's  basic  service  tier  charge  as 
defined  in  §§76.922  and  76.923,  the  Commission  may  extend 
the  thirty  (3  0)  day  deadline  in  subsection  (1)  of  this 
section  to  request  and/or  consider  additional  information  or 
to  consider  the  comments  from  interested  parties  as  follows: 

(a)  For  an  additional  ninety  (90)  days  in  cases  not 
involving  cost-of-service  showings;  or 

(b)  For  an  additional  one  hundred  fifty  (150)  days  in 
cases  involving  cost-of-service  showings. 

(3)  If  the  Commission  has  availed  itself  of  the  additional 
ninety  (90)  or  one  hundred  fifty  (150)  days  permitted  in 
subsection  (2)  of  this  section,  and  has  taken  no  action 
within  these  additional  time  periods,  then  the  proposed 
rates  will  go  into  effect  at  the  end  of  the  ninety  (9  0)  or 
one  hundred  fifty  (150)  day  periods,  or  existing  rates  will 
remain  in  effect  at  such  times,  subject  to  refunds  if  the 
Commission  subsequently  issues  a  written  decision 
disapproving  any  portion  of  such  rates;  provided,  however, 
that,  to  order  refunds,  the  Commission  must  have  issued  a 
brief  written  order  to  the  cable  operator  by  the  end  of  the 
ninety  (90)  or  one  hundred  fifty  (150)  day  period  permitted 
in  subsection  (2)  of  this  section  directing  the  cable 
operator  to  keep  an  accurate  account  of  all  amounts  received 
by  reason  of  the  rate  in  issue  and  by  which  subscriber  each 
amount  was  paid. 
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6.36:   Statements  of  Clarification  by  Issuing  Authorities 

(1)  The  issuing  authority  may,  at  its  option,  present  the 
Commission  with  a  written  Statement  of  Clarification,  which 
may  identify  any  discrepancies  or  inconsistencies  submitted 
by  the  cable  operator  relating  to,  but  not  limited  to, 
benchmark  computations,  franchise  fee  determinations, 
equipment  installations,  and  external  cost  treatments. 

(2)  The  issuing  authority's  Statement  of  Clarification 
shall  be  filed  within  fifteen  (15)  days  after  the  cable 
operator  has  filed  its  rates  and  channel  line-up  pursuant  to 
sections  207  CMR  6.33  and  6.34.   In  cases  in  which  an 
issuing  authority  requires  more  than  fifteen  (15)  days  to 
file  the  Statement  of  Clarification,  it  must  so  notify  the 
Commission  in  writing  by  the  fifteenth  (15th)  day,  and  must 
file  the  Statement  of  Clarification  no  later  than  thirty 
(30)  days  after  the  cable  operator's  filing. 

(3)  The  issuing  authority  shall  file  its  Statement  of 
Clarification  with  the  affected  cable  operator  at  the  same 
time  that  it  files  with  the  Commission.   The  cable  operator 
shall,  at  its  option,  and  within  fifteen  (15)  days  of  the 
filing  of  the  Statement  of  Clarification,  file  with  the 
Commission  and  the  issuing  authority  a  response  to  the 
Statement  of  Clarification. 

6.37:   Hearing  and  Notice  Requirements 

(1)  Hearings  on  Proposed  or  Existing  Rates.    For  purposes 
of  initial  rate  regulation,  the  Commission  shall  conduct 
public  hearings  at  the  Commission's  principal  office  or  at 
another  site  as  it  may  designate.   Public  notice  of  any 
hearing  shall  be  made  pursuant  to  subsection  (3)  of  this 
section,  to  insure  that  there  is  a  reasonable  opportunity 
for  consideration  of  the  views  of  interested  parties. 

(2)  Representation . 

(a)  Appearance.   An  individual  may  appear  on  his  or 
her  own  behalf.   A  duly  authorized  officer  or  employee 
may  represent  a  corporation,  an  authorized  member  may 
represent  a  partnership  or  joint  venture,  and  an 
authorized  trustee  may  represent  a  trust.   Any  party  at 
a  hearing  shall  have  the  right  to  be  accompanied, 
represented  and  advised  by  an  authorized 
representative . 

(b)  Notice  of  Appearance.  A  Notice  of  Appearance 
shall  be  filed  by  any  authorized  representative  in 
every  hearing  by  filing  a  written  notice  with  a 


Commission  staff  member  at  the  hearing.   Such  notice 
shall  contain  the  name,  address  and  telephone  number  of 
the  authorized  representative.   Forms  of  notice  of 
appearance  are  included  in  these  regulations  at 
Appendix  1  and  Appendix  2. 

(3)  Notice  Requirements  for  Hearings. 

(a)  For  any  public  hearing  pursuant  to  this  section, 
the  cable  operator  shall  give  notice  by  publication. 

(b)  Any  public  hearing  held  pursuant  to  this  section 
shall  require  the  publishing  of  notice  of  the  hearing, 
sufficient  to  identify  its  time,  place  and  purpose,  in 
a  newspaper  of  general  circulation  in  the  affected  city 
or  town  once  in  each  of  two  (2)  successive  weeks,  the 
first  publication  being  not  less  than  fourteen  (14) 
days  before  the  day  of  any  such  hearing(s),  or,  if 
there  is  no  such  newspaper  in  such  city  or  town,  then 
by  posting  such  notice  in  a  conspicuous  place  in  the 
city  or  town  hall  for  a  period  not  less  than  fourteen 
(14)  days  before  the  day  of  such  hearing (s) . 

(c)  The  affected  cable  operator  shall  cablecast  the 
prescribed  notice  over  its  facilities  at  least  twice  a 
week,  on  separate  days,  during  each  of  the  two  (2) 
weeks  preceding  the  hearing  date.   Such  notice  shall  be 
cablecast  at  times  most  likely  to  reach  the  maximum 
viewing  audience.   The  log  of  such  cablecasts  shall  be 
incorporated  in  the  record  of  any  hearing. 

(d)  Notice  requirements  established  herein  may  be 
supplemented  by  any  other  means,  including  causing  such 
notice,  or  a  concise  summary  or  description  thereof,  to 
be  broadcast  by  means  of  radio  or  television 
facilities,  at  such  times,  and  with  such  frequency,  as 
the  Commission  deems  appropriate  to  serve  the  public 
interest. 

(4)  Consolidated  Hearings.   The  Commission  may  hold  a 
consolidated  public  hearing  for  two  (2)  or  more  cities  and 
towns,  regardless  of  whether  or  not  the  cities  and  towns  are 
served  by  the  same  cable  system,  and  regardless  of  whether 
or  not  the  rates  in  the  cities  and  towns  are  identical. 

(5)  Issuing  Authorities  as  Parties.   Any  issuing  authority 
whose  cable  operator  is  subject  to  a  rate  regulation 
proceeding  shall  be  a  party  as  of  right  in  the  proceeding, 
including  participation  as  a  party  in  any  public  hearing. 

(6)  Transcripts.   At  the  request  of  any  party,  made  in 
writing  at  least  seven  (7)  days  before  the  hearing  date,  or 

10 


of  its  own  accord,  the  Commission  shall  provide  that  a 
public  hearing  on  rate  regulation  be  officially  recorded  by 
a  court  reporter,  whose  services  shall  be  compensated  by  the 
cable  operator.   One  (1)  copy  of  the  transcript  prepared  by 
the  court  reporter  of  the  public  hearing  shall  be  made 
available  without  charge  to  the  Commission,  which  transcript 
shall  be  the  official  transcript.   Any  party  requesting  a 
copy  of  the  transcript  shall  pay  the  reasonable  cost  of 
preparing  such  copy  to  the  court  reporter  before  said 
transcript  is  made  available  to  the  party. 

(7)   Ex  Parte  Communications.   Unless  a  submission  is  part 
of  the  record  or  made  in  the  presence  of  all  parties,  no 
party  or  other  person  directly  or  indirectly  involved  in  a 
rate  setting  procedure  shall  submit  orally  or  in  writing  to 
the  Commissioner  or  any  member  of  the  Commission  staff  any 
evidence,  argument,  analysis  or  advice  regarding  any  matter 
at  issue.   This  provision  does  not  apply  to  consultation 
among  members  of  the  Commission  staff,  including  the 
Commissioner . 

6.38:   Written  Decision 

(1)  The  Commission  must  issue  a  written  decision  in  a 
ratemaking  proceeding  whenever  it: 

(a)  Disapproves  an  initial  rate  for  the  basic  service 
tier  or  associated  equipment  in  whole  or  in  part; 

(b)  Disapproves  a  request  for  a  rate  increase  in  whole 
or  in  part;  or 

(c)  Approves  a  request  for  an  increase  in  whole  or  in 
part  over  the  objections  of  interested  parties. 

(2)  The  Commission  shall  notify  the  issuing  authority  and 
cable  operator  when  it  approves  an  unopposed,  existing  or 
proposed  rate  for  the  basic  service  tier  or  associated 
equipment. 

(3)  Public  notice  must  be  given  of  any  written  decision 
required  in  subsection  (1)  of  this  section,  including 
releasing  the  text  of  any  written  decision  to  the  public. 
The  cable  operator  shall  cablecast  a  statement  that  provides 
the  old  rate,  the  new  rate,  and  the  effective  date,  as  well 
as  a  notice  that  the  decision  is  available  from  the 
Commission  and  the  cable  operator.   This  statement  shall  be 
cablecast  at  least  once  daily  on  each  of  eight  (8)  days 
following  the  receipt  by  the  cable  operator  of  the 
Commission's  decision.   The  eighth  (8th)  such  cablecast 
shall  occur  no  more  than  fourteen  (14)  days  following  the 
cable  operator's  receipt  of  the  Commission's  decision.   Such 
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notice  shall  be  .eablecast  at  times  most  likely  .to  reach  the 
maximum  viewing  audience.  The  log  of  such  cablecasts  shall 
be  maintained  by  the  cable  operator. 

6.39:   Proprietary  Information 

The  Commission  may  require  the  production  of  proprietary 
information  to  make  a  rate  determination  and  in  such  cases 
must  apply  procedures  analogous  to  those  set  forth  in  47 
C.F.R.  §0.4  59  regarding  requests  for  confidentiality. 

6.40:   Prospective  Rate  Reduction 

The  Commission  may  order  a  cable  operator  to  implement  a 
reduction  in  basic  service  tier  or  associated  equipment 
rates  where  necessary  to  bring  rates  into  compliance  with 
the  standards  set  forth  in  47  C.F.R.  §§76.922  and  76.923. 

6.41:   Rate  Prescription 

The  Commission  may  prescribe  a  reasonable  rate  for  the  basic 
service  tier  or  associated  equipment  after  it  determines 
that  a  proposed  rate  is  unreasonable. 

6.42:   Refunds 

(1)  The  Commission  may  order  a  cable  operator  to  refund  to 
subscribers  that  portion  of  previously  paid  rates  determined 
to  be  in  excess  of  the  permitted  basic  service  tier  charge 
or  above  the  actual  cost  of  equipment,  unless  the  cable 
operator  has  submitted  a  cost-of-service  showing  which 
justifies  the  rate  charged  as  reasonable.   Before  ordering  a 
cable  operator  to  refund  previously  paid  rates  to 
subscribers,  the  Commission  must  give  the  cable  operator 
notice  and  opportunity  to  comment. 

(2)  A  cable  operator's  liability  for  refunds  is  limited  to 
a  one-year  period,  except  that  a  cable  operator  that  fails 
to  comply  with  a  valid  rate  order  issued  by  the  Commission 
shall  be  liable  for  refunds  commencing  from  the  effective 
date  of  such  order  until  such  time  as  it  complies  with  such 
order. 

(3)  The  refund  period  shall  run  as  follows: 

(a)  From  the  date  the  cable  operator  implements  a 
prospective  rate  reduction  back  in  time  to  September  1, 
1993,  or  one  (1)  year,  whichever  is  shorter;  or 

(b)  From  the  date  the  Commission  issues  an  accounting 
order  pursuant  to  2  07  CMR  6.35,  and  ending  on  the  date 
the  cable  operator  implements  a  prospective  rate 
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reduction  ordered  by  the  Commission  or  one.(l)  year, 
whichever  is  shorter. 

(4)  The  cable  operator,  in  its  discretion,  may  implement  a 
refund  in  the  following  manner: 

(a)  By  returning  overcharges  to  those  subscribers  who 
actually  paid  the  overcharges,  either  through  direct 
payment  or  as  a  specifically  identified  credit  to  those 
subscribers'  bills;  or 

(b)  By  means  of  a  prospective  percentage  reduction  in 
the  rates  for  the  basic  service  tier  or  associated 
equipment  to  cover  the  cumulative  overcharge.   This 
shall  be  reflected  as  a  specifically  identified, 
one-time  credit  on  prospective  bills  to  the  class  of 
subscribers  that  currently  subscribe  to  the  basic 
service  tier  or  the  associated  equipment. 

(5)  Refunds  shall  include  interest  computed  at  applicable 
rates  published  by  the  Internal  Revenue  Service  for  tax 
refunds  and  additional  tax  payments. 


6.43:   Appeals 


Appeals  of  decisions  made  by  or  actions  taken  by  the 
Commission  pursuant  to  this  section  may  be  made  to  the  FCC 
pursuant  to  47  C.F.R.  §76.944  or  to  the  Superior  Court  for 
the  County  of  Suffolk  pursuant  to  M.G.L.  c.  166A  §15  (1990) . 


207  CHR  6.60:   RATE  REGULATION:  REGULATION  BY  THE  FCC  OF 

RATES  FOR  CABLE  PROGRAMMING  SERVICES 

6.61:   Complaints  to  the  FCC  Regarding  Cable  Programming  Service 
Rates 

Any  subscriber,  issuing  authority,  or  other  relevant  state 
or  local  government  entity  may  file  with  the  FCC  a  complaint 
challenging  the  reasonableness  of  a  cable  operator's  rate 
for  cable  programming  service,  or  the  reasonableness  of  a 
cable  operator's  charges  for  installation  or  rental  of 
equipment  used  for  the  receipt  of  cable  programming  service. 

6.62:   Standard  Complaint  Form:  Other  Filing  Requirements 

(1)   Any  complaint  filed  with  the  FCC  regarding  a  cable 
operator's  rate  for  cable  programming  service  or  associated 
equipment  must  be  filed  using  the  FCC's  standard  complaint 
form,  FCC  329.   The  cable  operator  must  provide  a  copy  of 
the  standard  complaint  form  to  any  subscriber  upon  request. 
In  addition,  complaint  forms  may  be  obtained  from  the 
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•issuing  authority  or  from  the  Commission. 

(2)  Each  complaint  filed  with  the  FCC  must  contain  a 
certification  that  a  copy  of  the  complaint,  including  all 
attachments,  is  being  served  contemporaneously  via  first 
class  mail  on  the  cable  operator  and  the  Commission. 

(3)  The  cable  operator  shall  forward  to  the  Commission  and 
the  issuing  authority  a  photocopy  of  each  complaint  it 
receives. 

(4)  The  complainant  must  attach  to  the  standard  complaint 
form  a  copy  of  the  most  recent  bill  reflecting  the  disputed 
rate  or  rate  increase. 

(5)  A  complaining  subscriber  may,  but  is  not  required  to, 
attach  to  the  standard  complaint  form  a  statement  from  the 
issuing  authority  presenting  its  views  on  the  reasonableness 
of  the  rate  in  question. 

6.63:   Information  to  be  Provided  by  Cable  Operator  on  Monthly 
Subscriber  Bills 

(1)  All  cable  operators  must  provide  the  following 
information  to  subscribers  on  monthly  bills: 

(a)  "For  purposes  of  completing  FCC  Form  329,  item  2, 
please  use  the  following  name  and  address: 

Massachusetts  Community  Antenna 

Television  Commission 
100  Cambridge  Street,  Room  2003, 
Boston,  MA  02202" 

(b)  "When  completing  FCC  Form  329,  item  3,  please 
enter  [the  cable  operator's  community  unit  identifier] 
as  the  FCC  community  unit  identifier  for  the  cable 
system. " 

(2)  In  addition  to  the  notice  requirements  imposed  by 
subsection  (1)  of  this  section,  the  monthly  bills  of  each 
cable  operator  must  comply  with  207  CMR  10.04. 

6.64:   Limitation  on  Filing  a  Complaint 

(1)   Complaint  Regarding  a  Rate  in  Effect  on  September  1, 
1993 .   Notwithstanding  subsection  (2)  of  this  section,  a 
complaint  regarding  a  rate  for  cable  programming  service  or 
associated  equipment  in  effect  on  September  1,  1993  must  be 
filed  with  the  FCC  by  March  1,  1994. 
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(2)   Complaint  Regarding  a  Rate  Increase.   Except  as 
provided  in  subsection  (1)  of  this  section,  a  complaint 
alleging  an  unreasonable  rate  for  cable  programming  service 
or  associated  equipment  may  be  filed  against  a  cable 
operator  only  in  the  event  of  a  rate  increase.   A  complaint 
regarding  a  rate  increase  for  cable  programming  service  or 
associated  equipment  must  be  filed  with  the  FCC  within 
forty-five  (45)  days  from  the  date  the  complainant  receives 
a  bill  from  the  cable  operator  that  reflects  the  increased 
rate. 


207  CMR  6.80:   RATE  REGULATION:  OTHER  PROVISIONS 

6.81:   Charges  for  Customer  Changes 

(1)  This  section  shall  govern  charges  for  any  changes  in 
service  tiers  or  equipment  provided  to  the  subscriber  that 
are  initiated  at  the  request  of  a  subscriber  after  initial 
service  installation. 

(2)  The  charge  for  customer  changes  in  service  tiers 
effected  solely  by  coded  entry  on  a  computer  terminal  or  by 
other  similarly  simple  methods  shall  be  a  nominal  amount, 
not  exceeding  actual  costs,  as  defined  by  subsection  (3)  of 
this  section. 

(3)  The  charge  for  customer  changes  in  service  tiers  or 
equipment  that  involve  more  than  coded  entry  on  a  computer 
or  other  similarly  simple  method  shall  be  based  on  actual 
cost.   The  actual  cost  charged  shall  be  either  the  hourly 
service  charge  ("HSC") ,  as  defined  by  the  FCC  in  47  C.F.R. 
§76.923,  multiplied  by  the  number  of  person-hours  needed  to 
implement  the  change,  or  the  HSC  multiplied  by  the  average 
number  of  person-hours  involved  in  implementing  customer 
changes . 

(4)  A  cable  operator  may  establish  a  higher  charge  for 
changes  effected  solely  by  coded  entry  on  a  computer 
terminal  or  by  other  similarly  simple  methods,  subject  to 
approval  by  the  Commission,  for  a  subscriber  changing 
service  tiers  more  than  two  (2)  times  in  a  twelve  (12)  month 
period,  except  for  such  changes  ordered  in  response  to  a 
change  in  price  or  channel  line-up.   If  a  cable  system 
adopts  such  an  increased  charge,  the  cable  system  must 
notify  all  subscribers  in  writing  that  they  may  be  subject 
to  such  a  charge  for  changing  service  tiers  more  than  the 
specified  number  of  times  in  any  twelve  (12)  month  period. 

(5)  Downgrade  charges  that  are  the  same  as,  or  lower  than, 
upgrade  charges  are  evidence  of  the  reasonableness  of  such 
downgrade  charges . 
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(6)   For  thirty  (30)  days  after  notice- of  retiering  or  rate 
increases,  a  customer  may  obtain  changes  in  service  tiers  at 
no  additional  charge. 

6.82:   Discrimination 

(1)  All  cable  operators  may  offer,  and  neither  the 
Commission  nor  any  issuing  authority  shall  prohibit, 
reasonable  discounts  to  senior  citizens  or  to  economically 
disadvantaged  groups. 

(a)  Such  discounts  must  be  offered  equally  to  all 
subscribers  in  the  franchise  area  who  qualify  as 
members  of  these  categories,  or  any  reasonable 
subcategory  thereof. 

(b)  For  purposes  of  this  section,  members  of 
economically  disadvantaged  groups  are  those  individuals 
who  receive  federal,  state  or  local  welfare  assistance. 

(2)  Nothing  herein  shall  preclude  the  Commission  or  any 
issuing  authority  from  requiring  and  regulating  the 
reception  of  cable  service  by  hearing  impaired  individuals. 

6.83:   Geographically  Uniform  Rate  Structures 

(1)  The  rates  charged  by  cable  operators  shall  be  charged 
pursuant  to  a  rate  structure  that  is  uniform  throughout  each 
franchise  area  in  which  cable  service  is  provided. 

(2)  This  section  does  not  prohibit  the  establishment  by 
cable  operators  of  reasonable  categories  of  service  and 
customers  with  separate  rates  and  terms  and  conditions  of 
service  within  a  franchise  area. 

6.84:   Fines 

(1)  Consistent  with  state  law,  the  Commission  may  impose 
fines  or  monetary  forfeitures  on  a  cable  operator  that  does 
not  comply  with  a  rate  decision  or  refund  order  directed 
specifically  at  the  cable  operator. 

(2)  A  cable  operator  shall  not  be  subject  to  forfeiture 
because  its  rate  for  the  basic  service  tier  or  equipment  is 
determined  to  be  unreasonable. 

6.85:   Waiver  of  Rules 

Where  good  cause  appears,  the  Commission  may  permit 
deviation  from  these  rules  by  issuing  a  waiver,  to  the 
extent  that  this  waiver  is  consistent  with  state  and  federal 
law,  and  serves  the  public  interest. 
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APPENDICES  . 

Appendix  1:   Authorization  of  Representative 

COMMONWEALTH  OF  MASSACHUSETTS 
COMMUNITY  ANTENNA  TELEVISION  COMMISSION 

MCATV  No.  

(Heading) 


AUTHORIZATION  OF  REPRESENTATIVE 


In  the  above-entitled  proceeding,  I/we,  the  issuing 

authority  for  the  city/town  of  

hereby  authorize  to  appear 

on  our/my  behalf. 

Issuing  Authority 


Address  of  Authorized  Representative 


Telephone  Number  of  Authorized 
Representative 


Date 
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Appendix  2 :   Notice  of  Appearance  of  Authorized  Representative 


COMMONWEALTH  OF  MASSACHUSETTS 
COMMUNITY  ANTENNA  TELEVISION  COMMISSION 


MCATV  No. 


(Heading) 


NOTICE  OF  APPEARANCE  OF  AUTHORIZED  REPRESENTATIVE 

In  the  above-entitled  proceeding,  I  hereby  appear  for 
and  on  behalf  of  


Signature  of  Authorized  Representative 


Address  of  Authorized  Representative 


Telephone  Number  of  Authorized 
Representative 


Date 
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2  07  CMR  10.00;   BILLING  AND  TERMINATION  OF  SERVICE 


10.02:   Notification  of  Services,  Rates,  and  Charges 
[No  change  in  subsections  (1)  through  (6)] 

(7)   Negative  Option  Billing.   A  cable  operator  shall  not  charge 
a  subscriber  for  any  service  or  equipment  that  the  subscriber  has 
not  affirmatively  requested  by  name.   This  provision,  however, 
shall  not  preclude  the  addition  or  deletion  of  a  specific  program 
from  a  service  offering,  the  addition  or  deletion  of  specific 
channels  from  an  existing  tier  of  service,  or  the  restructuring 
or  division  of  existing  tiers  of  service  that  do  not  result  in  a 
fundamental  change  in  the  nature  of  an  existing  service  or  tier 
of  service  provided  that  such  change  is  otherwise  consistent  with 
applicable  regulations.   A  subscriber's  failure  to  refuse  a  cable 
operator's  proposal  to  provide  such  service  or  equipment  is  not 
an  affirmative  request  for  service  or  equipment.   A  subscriber's 
affirmative  request  for  service  or  equipment  may  be  made  orally 
or  in  writing. 

10.04:   Form  of  Bill 

(1)   The  bill  shall  contain  the  following  information  in 
clear,  concise  and  understandable  language  and  format: 

(a)  the  name  and  local  address  of  the  cable  television 
operator; 

(b)  the  period  of  time  over  which  each  chargeable 
service  is  billed  including  prorated  periods  as  a 
result  of  establishment  and  termination  of  service; 

(c)  the  date  on  which  individually  chargeable  services 
were  rendered; 

(d)  Bills  must  show  each  rate  or  charge  levied.   These 
rates  or  charges  shall  include,  but  not  be  limited  to, 
basic,  premium  service  and  equipment  charges,  as  well 
as  any  unit  or  per  item  charges.   Bills  will  also 
clearly  delineate  all  activity  during  the  billing 
period,  including  optional  charges,  rebates  and 
credits.   Itemizations  shall  include  total  pay-per-view 
charges,  if  any,  incurred  during  the  billing  period, 
the  number  of  events  viewed  in  each  price  category,  the 
program  price  and  the  titles  of  all  pay-per-view  events 
purchased  during  the  billing  period; 

(e)  the  amount  of  the  bill  for  the  current  billing 
period,  separate  from  any  balance  due; 

(f)  any  applicable  credits  and  the  dates  on  which  they 
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were  applied; 

(g)   the  operator's  local  telephone  number  and  a 
statement  that  the  subscriber  may  call  this  number  with 
any  questions  or  complaints  about  the  bill  or  to  obtain 
a  description  of  a  subscriber's  rights  under  207  CMR 
10.08  in  the  event  of  a  billing  dispute;  and 

(h)   the  date  on  which  payment  is  due  from  the 
subscriber. 

(2)  Cable  operators  may  identify  as  a  separate  line  item  of 
each  regular  subscriber  bill  the  following: 

(a)  The  amount  of  the  total  bill  assessed  as  a 
franchise  fee  and  the  identity  of  the  franchising 
authority  to  whom  the  fee  is  paid; 

(b)  The  amount  of  the  total  bill  assessed  to  satisfy 
any  requirements  imposed  on  the  cable  operator  by  the 
franchise  agreement  to  support  public,  educational,  or 
governmental  channels  or  the  use  of  such  channels; 

(c)  The  amount  of  any  other  fee,  tax,  assessment,  or 
charge  of  any  kind  imposed  by  any  governmental 
authority  on  the  transaction  between  the  operator  and 
the  subscriber.   In  order  for  a  governmental  fee  or 
assessment  to  be  separately  identified  under  this 
section,  it  must  be  directly  imposed  by  a  governmental 
body  on  a  transaction  between  a  subscriber  and  an 
operator. 

(3)  The  charge  identified  on  the  subscriber  bill  as  the 
total  charge  for  cable  service  should  include  all  fees  and 
costs  itemized  according  to  this  section.   Cable  operators 
shall  not  identify  costs  as  separate  costs  over  and  above 
the  amount  the  cable  operator  charges  a  subscriber  for  cable 
service,  but  the  cable  operator  may  include,  as  an 
explanatory  legend  on  the  bill,  those  costs  described  in  the 
Communications  Act  as  amended  by  the  Cable  Television 
Consumer  Protection  and  Competition  Act  of  1992,  47  U.S.C. 
§521  et  seq.,  at  47  U.S.C.  §622(c). 

(4)  If  an  operator  elects  to  itemize  any  costs,  other  than 
those  specifically  allowed  by  47  U.S.C.  §622 (c),  the 
operator  shall  not  selectively  itemize  costs. 

(5)  All  itemized  costs  shall  be  direct  and  verifiable. 
Each  cable  operator  shall  maintain  a  document  in  its  public 
file  which  shall  be  available  upon  request,  that  provides 
the  accounting  justification  for  all  itemized  costs 
appearing  on  the  bill. 
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